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spotlight

o n April 16, 2010, North Carolina Attorney General Roy Cooper an-
nounced that the state would not join in a lawsuit challenging whether 
the recently enacted federal health care bill was constitutional.1 Un-

like the (so far) 20 Attorneys General from other states joining together to 
bring a lawsuit,2 Mr. Cooper did not believe the law was unconstitutional.3

In explaining his decision not to join in the lawsuit, Mr. Cooper alleged that 
his decision was based on legal grounds.4 However, the legal analysis5 that he 
relied upon does not address the most important legal question regarding the 
health care law. Specifically, the legal analysis failed to address whether Con-
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gress has the power to regulate “inactivity” under the Commerce Clause of the United States Constitution.

This brief Spotlight explains the inadequacy of the Attorney General’s analysis based on his attempt to avoid ad-
dressing the central issues. The analysis in its current form, given its weaknesses, makes it appear the Attorney Gen-
eral is simply acting out of political motivations, not legal principles, nor in the best interests of North Carolina.

the Primary Legal Issue

There is one legal question that has garnered more attention than all others in the health care debate: whether 
Congress can regulate “inactivity.”6  

Congress does not have unlimited power. It derives its power under Article I, Section 8 of the United States Con-
stitution.7 Under this section of the Constitution is the Commerce Clause.8 If Congress does have power to require 
individuals to purchase health insurance by imposing a penalty on those who fail to do so, it likely would come from 
the Commerce Clause.

Congress has the power to regulate interstate commerce and even intrastate commerce that has a substantial ef-
fect on interstate commerce.9 This power is very broad.

The two most extreme cases are Wickard v. Filburn (1942)10 and Gonzales v. Raich (2005).11 In Wickard, the United 
States Supreme Court held that Congress had power under the Commerce Clause to prohibit a farmer from growing 
his own wheat for personal consumption because it would have had an effect on the wheat market—since he was grow-
ing his own wheat, he would not buy wheat on the open market.12  

In Raich, the Court held that Congress, under the Commerce Clause, could prohibit individuals from growing me-
dicinal marijuana for their own personal use because it would have an effect on the illegal market for marijuana.13 

In both of these extreme cases, the individual being regulated is taking an action; be it growing wheat or mari-
juana. However, there is no action that the government is regulating when it comes to mandating the purchase of 
health insurance. An individual would be subjected to regulation not because of any action, but because of inaction. If 
someone merely exists, they could be regulated. 

The Court would be taking its Commerce Clause jurisprudence to a new extreme. It would, for the first time, allow 
Congress to use the Commerce Clause to create commerce as opposed to regulating commerce. The implications would 
be significant. 

If such a mandate were allowed, there would be no basis to prohibit Congress from telling Americans they had to 
purchase bubble gum or handguns. There would be no basis to prohibit Congress from requiring people to invest in 
the stock market or start a new business. The examples are endless because there is no logical conclusion if Congress 
could force people to engage in commercial activity.

Whether Congress can regulate “inactivity” has been the most widely discussed problem with the bill and is part of 
the Attorneys General’s lawsuit as well as Virginia’s lawsuit14 against the health care bill. This critical legal question 
got the attention of the Congressional Budget Office in 1994:

A mandate requiring all individuals to purchase health insurance would be an unprecedented 
form of federal action. The government has never required people to buy any good or service 
as a condition of lawful residence in the United States. An individual mandate would have two 
features that, in combination, would make it unique. First, it would impose a duty on individu-
als as members of society. Second, it would require people to purchase a specific service that 
would be heavily regulated by the federal government.15 

Recently, the United States Senate had doubts about whether an individual mandate was constitutional and asked 



the Congressional Research Service (CRS) for its opinion on the matter.16 In its 2009 analysis, CRS explained:

Whether such a requirement would be constitutional under the Commerce Clause is perhaps 
the most challenging question posed by such a proposal, as it is a novel issue whether Congress 
may use this Clause to require an individual to purchase a good or service.17  

attorney General cooper Ignores the Primary Legal Question

Not once in Attorney General Roy Cooper’s legal memorandum analyzing the health care bill does he address this 
primary question. The legal analysis mentions many relevant cases and makes broad statements of law, but never ad-
dresses this question, nor does it even properly address other critical legal issues important to this debate.

conclusion/What should Be Done?

At a minimum, the Attorney General should address the primary legal issues, and if he decides that North Caro-
lina still should not join the lawsuit, that decision, however unfortunate, would certainly look more legitimate than 
one based on such an inadequate analysis. His current decision looks political.

The arguments against the health care bill are compelling, and the implications of such a federal encroachment on 
individual rights should concern any state. It is the Attorney General’s job to represent the interests of North Carolin-
ians based on sound legal grounds—unless he joins the lawsuit, he is failing in that responsibility.

If he decides not to join the lawsuit, state legislators should pass resolutions urging him to change his mind, and to 
the extent feasible, use their spending powers by withholding funds to the Department of Justice in order to pressure 
the Attorney General.

Daren Bakst, J.D., LL.M., is Director of Legal and Regulatory Studies at the John Locke Foundation.
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