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ForcED ANNEXATION IN N.C.

A question-and-answer guide

¢ Forced annexation is a kind of city-initiated annexa-
tion that allows municipalities unilaterally to force citizens living in unin-

corporated areas into the municipalities.

¢ North Carolina has an extreme annexation law even among states classi-

fied by recent studies as forced-annexation states.

¢ Based on the level of recourse provided to property owners in state stat-
utes, nearly every state in the country (48 states) has abandoned North

Carolina’s outdated approach to forced annexation.

¢ The primary purpose of forced annexation, according to the North Caro-
lina Supreme Court, is for municipalities to provide meaningful services to

the annexed areas.

e Except for courts that can review very narrow issues, there is no oversight

of city-initiated annexations.

¢ Counties should provide the necessary oversight. Close to half (48 percent)
of states with annexation of unincorporated areas allow counties to approve
annexations. That does not include the other means by which states provide

oversight, such as through boundary commissions.

e Two-thirds (67 percent) of states that have annexation of unincorporated

areas allow a vote or approval by the affected property owners.

¢ The trend among states with city-initiated annexations is to allow more
voting for affected property owners. From 1978 to 1997, five additional states

allowed property owners a vote.

¢ There are 11 states that have at least four municipalities with a top rating
from Moody’s or Standard and Poor’s. North Carolina is the only state on the
list that is a forced-annexation state. Six of the states have more top-rated
municipalities than North Carolina — Massachusetts has more than double

the number.



s the North Carolina General Assembly considers annexation reform in the upcoming session, some clarifica-

tion on the basic facts of involuntary (i.e., forced) annexation and the law itself' seem to be in order. The pri-

mary proponent of the law, the North Carolina League of Municipalities (League), has been trying to maintain
the status quo for decades. Unfortunately, their efforts have worked, as past legislatures merely tinkered with the law,
never addressing real reform. This Spotlight uses a brief question-and-answer format to get beyond the rhetoric and
explain the truth behind forced annexation.

Forced Annexation: An Overview

=) What is forced annexation?

Forced annexation is a process that allows municipalities unilaterally to force citizens living in unincorporated
areas into the municipalities. These victims have no recourse on the merits of the specific annexation—in other words,
they have no voice through a vote, representative process, or through a neutral third party who considers the merits
of the annexation.

) How many states are forced-annexation states?

Regardless of the subjectivity that often comes with classifying state annexation laws, the research consistently
shows that very few states are considered forced-annexation states. The most recent research indicates anywhere from
five? to seven?® states other than North Carolina are forced-annexation states.

The research gives an incomplete picture, however, not an “apples to apples” comparison. North Carolina is ex-
treme even among forced-annexation states. The state’s annexation law never allows any annexation victims to have
recourse on the merits. While classifying states is very difficult, based on the author’s analysis of the level of recourse
provided to property owners in state statutes, there is only one other state, Nebraska, comparable to North Carolina
in this regard.? To put it another way, virtually every state in the country (48 states) has abandoned North Carolina’s
outdated approach to forced annexation.

) Is city-initiated annexation the same thing as forced annexation?

No. There are 39 states that have city-initiated annexations.’ Forced annexation is one kind of city-initiated an-

nexation.

) Does the state need to get rid of all annexation?

Absolutely not. There is nothing wrong with city-initiated annexations or voluntary annexations (annexations
initiated by the property owners). The concern is over only one subcategory of city-initiated annexations (i.e., forced

annexation).

) Isn’t the problem with forced annexation in NC just a few bad apples abusing the annexation law?

The problem with forced annexation in North Carolina is the law itself. Although some municipalities push the
limits of the law further than others, the law itself is what allows the abuse.

=} Isn’t North Carolina’s the model annexation statute?

Given that nearly every other state does not follow North Carolina’s approach, it hardly can be considered the

model. There has been a constant misrepresentation that North Carolina has the model statute.



This false claim comes from misrepresentations of a 1975 Advisory Commission on Intergovernmental Relations
(ACIR) report.® ACIR is a defunct federal body that studied local governmental issues.

The ACIR report recommended two options that states should use for city-initiated annexations, both involving
boundary commissions:

States should adopt one of the two principal approaches for exercising surveillance over lo-
cal government boundary adjustments. The first approach—state review of local actions—has
been adopted by Minnesota, which has established a three member state commission. ... The
second approach has been adopted by California and involves the establishment of local agency
formation commissions (usually consisting of two county officials, two city officials, and one
member representing the general public.)”

If, however, the state chooses to ignore these two principal recommendations, the ACIR points to North Carolina’s
forced-annexation procedures as a third option.? In a 1977 report, the ACIR recommended a local boundary commis-
sion approach without mention of any other approach.®

For decades though, the clear impression that has been given is the 1975 ACIR report recommended only North
Carolina’s statute. The following statements, which are only some examples of this misrepresentation, not only fail to
mention the other recommendations but also fail to mention that the two principal recommendations were boundary
commissions.

In 1980, a joint study committee report of the North Carolina Association of County Commissioners and the
League stated “We found that North Carolina’s chief annexation statute [forced annexation provisions] ... has been
cited by [ACIR] as a model for the nation.”*°

Even now, the University of North Carolina’s School of Government has a web page!! listing the arguments in
favor of forced annexation. The following is how the ACIR report is listed on that page:

The recommendation of the federal Advisory Commission on Intergovernmental Relations
(ACIR) to states to adopt an annexation statute based on the North Carolina statutes. This
recommendation is from the 1975 set of recommendations, which is the last year the ACIR

made such recommendations.'?

The UNC School of Government also omits the pages from the 1975 ACIR report that includes model legislation
setting up the boundary commissions and instead only includes the North Carolina related legislation.!® Professor
David Lawrence, from the UNC School of Government, echoed the model statute claim in recent testimony before the

Joint Legislative Study Commission on Municipal Annexation.!

The Primary Purpose of Forced Annexation: Meaningful Services

=) What is the primary purpose of the forced-annexation provisions in the law?

The North Carolina Supreme Court in a 2006 case called Nolan. v. Village of Marvin'® did an extensive review of
the annexation statutes and past reports. The Court found:

The primary purpose of involuntary annexation, as regulated by these statutes, is to promote
“sound urban development” through the organized extension of municipal services to fringe
geographical areas. These services must provide a meaningful benefit to newly annexed
property owners and residents, who are now municipal taxpayers, and must also be extended
in a nondiscriminatory fashion.!® (Emphasis added.)



In simple terms, the point of the law is for municipalities to provide services to areas that need services. These

services must be meaningful or significant!” services for the annexation victims.

=) Is the primary purpose of the law being achieved?

No. Municipalities go out of their way to forcibly annex areas not in need services while avoiding areas that need
services. The League recently has admitted that municipalities overlook areas in need of services.’® Instead of apolo-
gizing for this failure and seeking real reform, the League has asked for incentives to provide services to those areas.
In other words, they want to get paid to do what they were supposed to be doing in the first place.

Oversight

) What third party oversees forced annexations under the statute?

Except for courts that can review very narrow issues involved in an annexation,' there is no oversight. The North
Carolina statute allows municipalities to do virtually anything they want when it comes to forced annexation. There
would be no way in the current process for any of the following to be prevented by anyone, even by the courts:

* Hurting sound urban growth

¢ Increasing the taxes on municipal residents

* Annexing areas based on financial motivations alone
¢ Ignoring low-income areas that need services

* Hurting the finances of counties

These are just some examples.

=) Who should provide oversight?

Counties are a logical choice to provide the oversight over forced annexations. They represent the municipalities
as well as the affected property owners. They also should be familiar with the needs of the community.

=) Is county oversight rare in other states?

No, close to half (48 percent) of states with annexation of unincorporated areas allows counties to approve annexa-
tions.?’ That does not include the other means by which states provide oversight, such as through boundary commis-

sions.

) Why is oversight necessary?

There is no governing body that should be able to do whatever it likes—that is why the federal and state constitu-
tions build checks and balances among the branches of government. There are no checks, however, on municipalities

when it comes to forced annexations.

For example, in 2001, a Goldsboro city council member was concerned about a bill that would have allowed an area
to incorporate and, as a result, would have prevented Goldsboro from forcibly annexing the area. As it turned out, the

bill got killed and Goldsboro was able to annex the area.

The following, which many would deem to be racist, is what the council member wrote to the state legislators and

city officials:



A city that doesn’t grow dies and because of the white flight in the schools, floods and various
other reasons, Goldsboro (the city) is not growing, especially our young white families and ac-
cording to the census, we might even be losing people. Thus the annexation of this area would
not only add good tax base to Goldsboro, it would also help us keep our racial make up in check,
which in my opinion is very important to our future.

The UNC Center for Civil Rights studied the exclusion of minority communities in Moore County. The study in-
cluded this very strong statement:

While the initial exclusion of minority communities can in part be explained by history, their
continued exclusion suggests something more sinister. In essence, the jagged and irregular
municipal boundaries found in many Southern towns suggest that this exclusion is a new form
of institutionalized segregation that has gone largely unnoticed by the general public.?

Voting

) How many states allow a vote or approval by the affected property owners in the annexed area?

Of the states that have annexation of unincorporated areas, 67 percent allow a vote or approval by the affected

property owners.?

) What is the trend on allowing a vote for the affected property owners?

The trend is in favor of more voting. From 1978 to 1997, five additional states allowed property owners a vote.2*

=) Aren’t the people that want to vote just being selfish?

This is one of the frequent talking points by forced-annexation proponents—the affected property owners are just
being selfish and not allowing what is in the best interests of the community.

It is amazing that in a democracy, anyone would argue that wanting to vote is being selfish. Municipal leaders are
not all-knowing when it comes to what is in the best interest of the community. In fact, municipalities are going to act
in the best interests of municipalities, regardless of whether it is in the community’s best interest.

Costs

=) Aren’t annexation victims concerned only about paying higher property taxes?

No, as will be discussed below. Even if that were the sole reason, however, being forced to pay taxes without having
a voice in that decision is certainly something to be upset about.

=) Are there costs for water and sewer?

The exorbitant costs for water and sewer infrastructure imposed on annexation victims often gets lost in the an-
nexation discussion. Municipalities have different policies on recovering those costs. One way or another, however,
annexation victims will eventually pay for those infrastructure costs even if they do not want the water and sewer. For
example, property owners, due to the annexation, often are denied a permit to replace a septic system once it fails.?

Municipalities go further than that, though. Once water and sewer lines are placed adjacent to a property, munici-
palities often will expect some form of payment, regardless of whether the property owners request those services. In



Raleigh’s annexation information document, it states:

When utilities are made available to an annexed property, the assessment fees must be paid
regardless of whether the property owner connects to the service.?® (Emphasis added.)

The town of Cary did a comparison of the water and sewer fees charged by different municipalities throughout
the state?” (see Figure 1). Annexation victims will have to pay these amounts if they want the water and sewer, and
even if they do not, municipalities are going to get some money well before a septic system fails. Practically, when
residents are forced to pay a large chunk of the fees, they will recognize that they are better off simply connecting to
the system.

It also should be noted that the costs in Figure 1 do not include the additional costs that property owners must
incur for hiring someone to connect lines from a house to the public water and sewer system, or for abandoning wells
and septic systems.?®

) Why do annexation victims have to pay for water and sewer infrastructure when the city initiated
the annexation?

There is no defensible reason. If municipalities want to annex an area, it should be their burden to pay for the costs
of the water and sewer infrastructure. Basically, they should pay for whatever it costs to get property owners the water
and sewer services to their house.

Figure 1. Water and Sewer Fees Charged by Selected Municipalities
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=) What other costs are there?

The following is not necessarily exhaustive, and may not always apply—these fees and charges come from Ra-

leigh’s annexation document:
* Street resurfacing
* Street construction
¢ Sidewalk construction fees
* Solid waste collection fees
¢ Stormwater fees
* Cat and dog fees
¢ City motor vehicle fees

¢ Business license taxes?®

) Doesn’t being in the city improve the quality of life of forced-annexation victims?

The biggest cost of all to annexation victims, arguably, is being forced to change their way of life. Municipal zoning
laws can undermine the freedom that individuals that live in unincorporated areas chose for themselves. Businesses
may be forced to close or relocate due to municipal restrictions. A property owner who always had horses or had a
hobby farm could be forced to give up his animals.

Bond Ratings

=) What is the argument about municipal bond ratings?

The League argues that without the forced-annexation law, North Carolina cities would be in financial ruin. They
hope that the public and policymakers simply ignore the fact that almost every state in the country is not a forced-an-

nexation state.

To support their financial-health argument, they point to North Carolina’s high municipal bond ratings. In one of
its talking point documents on forced annexation, the League alleges, “cities without the ability to annex have poor
bond ratings.”® This extreme argument crumbles as soon as one city without forced annexation can be shown to have
a “better than poor” bond rating (which will be shown below).

The League’s president recently argued in an op-ed in The News & Observer that no state has more AAA-rated mu-
nicipalities than North Carolina.?! Whether the number of AAA-rated cities is a good measure of the financial health
of municipalities is doubtful, but even using this measure and their data, this claim is shown to be fallacious.3?

=) How did the League determine that no state has more AAA-rated municipalities than North Caro-
lina?

In arguing that no state has more AAA-rated municipalities than North Carolina, the League cherry-picks the
data to get the best possible results. Instead of looking at how Moody’s and Standard and Poor’s (S&P) each rate the
municipalities in the state, the League decided to calculate their number based on the municipalities that appear in
both ratings (note that Moody’s highest rating is Aaa, not AAA). The League’s recent op-ed would suggest that only
S&P data was being used.



Even using this approach, which fails
to consider the third bond-rating agency
(Fitch’s), North Carolina has seven top-
rated municipalities in both. The League
does not mention that Connecticut also has
seven top-rated municipalities in both3*—a
state that not only is not a forced-annexa-
tion state, but also has no annexation of

unincorporated areas.

=) What states have the most mu-
nicipalities with a top-rating from ei-
ther Moody’s or Standard & Poor’s?

As can be seen in Figure 2, North Caro-
lina has seven municipalities with at least
one top rating. Massachusetts (with 16) has
more than double that number and Con-
necticut (with 13) has close to double the
number. Like Connecticut, Massachusetts
not only is not a forced-annexation state,

but also has no annexation of unincorpo-

Figure 2. Number of municipalities with at least one top rating
by either Moody’s or S&P, by state
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rated areas (because there are little to no unincorporated areas in these states®). There are 11 states with at least four

municipalities on the list—only North Carolina is a forced-annexation state.*®

) What states does S&P deem to
have the most AAA-rated municipali-
ties?

Figure 3 shows S&P’s rankings—three
states have more AAA ratings than North
Carolina, and out of the eight states listed,
only North Carolina is a forced-annexation
state.3¢

=) What states does Moody’s deem
to have the most Aaa rated municipali-
ties?

Figure 4 shows Moody’s rankings—
three states have more Aaa ratings than
North Carolina, two have the same number,
and out of the nine states listed, only North
Carolina is a forced-annexation state.?” It
is worth noting that both agencies identi-
fied Connecticut and Massachusetts, two

Figure 3. Number of S&P AAA-rated municipalities, by state
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“non-annexation” states, as having more Figure 4. Number of Moody’s Aaa-rated municipalities, by state
top-rated municipalities than North Caro- (minimum of four municipalities)

lina.® .
Figure 4:

Number of Moody’s Aaa rated municipalities, by

Conclusion state (minimum number of four municipalities)
About 4.1 million North Carolinians,
or about 46 percent of the state’s popula-

tion,* live in unincorporated areas. These

individuals, who represent nearly half the

state, deserve better than this state’s an-

nexation law.

If a city council was given unlimited
power to kick city residents out of the city,

there would be outrage and the idea would
be considered absurd. Yet in North Caro-

Number of Aaa-rated
municipalities within states

lina, a city council that has no relationship State

with citizens who live in unincorporated

areas can generally do whatever it wants Black bars = States that are not forced-annexation states
to bring those citizens into the city. White bars = States that are forced-annexation states

It has been a half century since North
Carolina passed the current annexation law. It is not a lot to ask for every North Carolinian to be treated equally,
regardless of whether they live in cities or not. This 50th anniversary of the outdated annexation law should be cel-

ebrated with real reform.

Daren Bakst, J.D., LL.M., is Legal and Regulatory Policy Analyst for the John Locke Foundation.
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