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Private Well regulation
A Real Possibility for North Carolinians 

k e y  f a c t s :  • Despite claims to the contrary, North carolina’s new 

drought management bill does not expressly prohibit the regulation of water 

use from private wells. 

• In fact, the bill likely authorizes regulation of water use from private wells.

• the legislation originally had language expressly allowing regulation, but 

it was removed. Removal does not mean, however, that regulation is prohib-

ited.

• the bill is filled with unclear and misleading language. 

• for example, according to the law, the state “shall approve” local regula-

tion plans if, in part, the plan contains no regulation of “private drinking 

water wells.” While that may sound good, it presents two big problems:

the law does not say the state may only approve a local regulation plan 

if there are no such regulations — in other words, the state still could 

approve plans with such regulations.

that provision applies only to wells that are built for drinking pur-

poses. If the well is built for landscaping, for instance, it clearly could 

be regulated.

• three days before final passage of the bill, it contained express language 

prohibiting state and local regulation of water use from private wells — this 

language was quietly removed, however, and now state and local regulation 

is very possible.

• the legislature could easily have prohibited regulation of water use from 

private wells if that is what legislators wanted to do. there is a reason why 

the bill contains no clear prohibition — legislators want the possibility of 

regulation.

• the legislature should amend the drought-management bill at the start of 

the next legislative session and make it clear that water use from private 

wells will not be subject to state or local regulation. 
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2.



oo n July 18, 2008, the North Carolina legislature enacted a drought management bill (HB 2499). Throughout the 
bill drafting process, some legislators were concerned that the bill would allow local and state government to 
regulate water use and conservation from private wells (i.e., private household wells).  

After the bill was passed, numerous organizations explained that the bill not only did not authorize regulation but 
also expressly prohibited regulation of water use from private wells.1 The North Carolina Division of Water Resources, 
in a summary of the bill, explained that the bill forbids local governments from regulating or metering “private drink-

ing water wells”2 (emphasis added). 

These claims, quite simply, are inaccurate. Even immediately after passage of the bill, some legislators were 
concerned that the law did not protect against regulation of private wells.3 This Spotlight explains why the drought 
bill does not prevent the regulation and metering of private wells and in fact likely authorizes regulation. The report 
identifies how the drought bill could reasonably be interpreted given the unclear language contained within the bill. 
Unclear bill language gives the government the wiggle room it needs to achieve its regulatory ends.

Background

When the drought bill was first introduced, it expressly allowed for local governments to regulate water usage 
from private wells.4 Eventually, this provision was removed. At one point, the bill was amended to include language 
that actually would have prohibited local5 and state6 regulation of private wells. 

At the time of final passage of the law, legislators had a difficult time knowing what they were voting on because 
the bill had been changed so many times.7 This confusion also could explain why some organizations and legislators 
were confused about the enacted bill’s provisions.

Local Government Regulation

The Apparent Limitation

The bill requires local governments with water systems to develop and implement water conservation plans. They 
must submit these plans for the review and approval of the North Carolina Department of Environment and Natural 
Resources (DENR). The bill states:

The Department shall approve the water shortage response plan if the plan meets all of the 
following criteria:

(1)  The plan includes tiered levels of water conservation measures or other response ac-
tions based on the severity of water shortage conditions.
(2)  Each tier of water conservation measures shall be based on increased severity of 
drought or water shortage conditions and will result in more stringent water conserva-
tion measures.
(3)  All other requirements of rules adopted by the Commission pursuant to S.L. 
2002-167.
(4)  Does not contain any provision that meters or regulates private drinking 
water wells, as defined in G.s. 87-85.8 (Emphasis added.) 

This bolded language may give the impression that local governments cannot regulate private drinking water 
wells (note that it is limited to “private drinking water wells,” not all private wells). However, the bill merely states 
that DENR shall approve a plan if it does not regulate private drinking water wells — it does not say that DENR may 

only approve a plan if it does not regulate private drinking water wells. 



In other words, because the language is so vague, DENR could approve a local government plan that regulates pri-
vate drinking water wells. There is nothing in the bill that would clearly prohibit DENR from approving such a plan.

Private Drinking Water Wells

The previous versions of the bill never included the term “private drinking water wells.” The first time this term 
appeared was in the final version of the bill. The McDowell News reported “Sen. Fletcher Hartsell, R-Cabarrus, ran a 
‘perfecting amendment’ changing ‘private well’ to ‘private drinking water well.’”9 

Even assuming that the bill really does limit local governments from regulating “private drinking water wells, as 
defined in G.S. 87-85,” it does not limit the regulation of private wells that fall outside this definition.

Under G.S. 87-85, a “private drinking water well” is any excavation that is constructed “to obtain groundwater for 
human consumption and that serves or is proposed to serve 14 or fewer service connections or that serves or is pro-
posed to serve 24 or fewer individuals.”10 

Therefore, private wells that are built for purposes other than for drinking, such as landscaping, could be regu-
lated. It is unclear how the purpose of constructing a well is determined. Since many wells serve multiple purposes in 
addition to providing drinking water, some private wells could be regulated even if they do provide drinking water. For 
example, if it could be shown that a well that provides drinking water is used primarily for other purposes, this may 
suggest that it was not constructed “to obtain groundwater for human consumption.” 

state Regulation

Upon declaration of a water shortage emergency, the state can adopt measures regulating the conservation and 
use of water that can exceed local government regulations.11 There is nothing in the bill that prohibits the state from 
regulating private wells in these “emergencies.”

Declaration of a Water Shortage Emergency

It is unclear what would warrant the declaration of a “water shortage emergency.” The DENR Secretary is supposed 
to provide “the Governor with written findings setting out the basis for declaration of a water shortage emergency.”12 
The most obvious way to set out the basis for a declaration would be to see if a water shortage emergency exists.

A “water shortage emergency” is defined in the bill: 

A water shortage emergency means a water shortage resulting from prolonged drought, con-
tamination of the water supply, damage to water infrastructure, or other unforeseen causes that 
presents an imminent threat to public health, safety, and welfare or to the environment.13  

If a declaration could be made on this definition alone, then there is very little protection. The definition only speci-
fies the timing of the threat (i.e., imminent); it does not explain the required severity of the threat. The threat could 
be minor.

The most troubling language is the inclusion of “or to the environment.” Under the bill, an emergency could exist 
if there is a water shortage that leads to unforeseen causes and it presents an imminent threat to the environment. 
If an endangered fungus or weed is threatened by a water shortage, this could constitute an emergency. The legisla-
ture went out of its way to make it clear that a threat to the environment by itself can justify an emergency even if it 
presents no threat to the public.

There is, however, a possibility that a declaration would require more than simply meeting this weak definition of 
a “water shortage emergency.” Prior to making written findings supporting a declaration, the DENR Secretary must 



determine “that the needs of human consumption, necessary sanitation, and public safety require emergency action.”14 

To what extent, if at all, this language would limit declarations of “water shortage emergencies” is unclear.

Legislature Knew the State Could Regulate Wells

As explained, in a water shortage emergency, the state can enact tougher water use regulations than those pro-
vided for by local regulations. There is no reason why this could not include the regulation of water use from private 
wells.

The legislature (or at least some legislators) knew that this regulation was a possibility. Just three days before fi-
nal passage of the bill, the House passed a version that included the following language in two sections that authorized 
state regulation of water use (and one section that dealt with local regulation):

This subdivision shall not be construed to authorize a unit of government, public water supply 
system, or private water supply system to regulate water use from a well located outside of its 
jurisdiction, a well not connected to its water system, or any other private well.15 

This language quietly disappeared when the bill went over to the Senate.16 The final bill did not include this lan-
guage, and as a result, state and local regulation likely could be allowed. 

the smoke-and-Mirrors Provision

After the prohibition language was removed, a new provision was added to the bill.17 It might appear to provide 
protection from regulation of private wells — but it is all for show. It states:

Nothing in this act shall be construed to expand or limit the authority of a unit of govern-
ment or public water supply system to regulate water use from a well located outside of its 
jurisdiction, a well not connected to its water system, or any other private well.18 (Emphasis 
added.)

That provision is meaningless and misleading. It does not state anything regarding whether regulation is prohib-
ited or authorized; it just states that the bill maintains the status quo. The authority that existed prior to the bill’s 
passage is just as unclear as the authority that exists now.19  

The provision itself suggests that water use from private wells already could be regulated. There would be no rea-
son to include “expand or limit the authority” if regulation was not already possible — the language implies that there 
is some authority to expand or limit. 

If there were no authority, the bill could have easily stated that this legislation in no way creates authority to 
regulate water use from private wells.   

Recommendation: keep it simple

If the legislature wanted to protect private well owners, it could have done so easily. There is a reason why the 
drought bill did not have clear and express language prohibiting regulation of water use from private wells — the 
legislature did not want to protect against regulation.

Many legislators have expressed concern about private well regulation. They need to do just one simple thing 
— pass unambiguous language to protect private well owners. Such language could be, for example:

The state and its political subdivisions are expressly prohibited from metering or in any way 
regulating water use and conservation from any private well.



Recommendation: avoid the Misdirection

It is critical to remember that legislation does not need to have express language authorizing regulation of private 
wells. If a local government is authorized to regulate water use, then there generally is no basis to assume that it could 
not extend the authorization to the regulation of water use from private wells. 

To date, there does not appear to have been state or local regulation of water use from private wells; nevertheless, 
that fact has nothing to do with whether regulation is allowed. The new drought bill just got passed, so it is too early 
to tell whether the state or a local government will try to regulate water use from private wells. Public officials could 
realize that today it would be difficult politically to attempt regulating water use from private wells.20 That does not 
mean that tomorrow will be the same as today.

conclusion

If legislators have no problem with prohibiting the regulation of water use from private wells, then they should 
have no issue with clear language that ensures that regulation is prohibited. An amendment to the drought manage-
ment bill protecting private well owners should be one of the first actions taken by the legislature next year.

Daren Bakst, J.D., LL.M., is Legal and Regulatory Policy Analyst for the John Locke Foundation.
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